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I.P .&ll Doek.et No. VII-189C 

ll.espoudent. 

B7 Collplaint dated March 4, 1976, the Chief • Peati.ciclea Branch, 

&a'fi~t Di'ri.aioD., US ladroaaeutal Protecttoa Aaaucy la&iOD VU 

(beraiD.after Cotlpl.a:laant) cbarpd I. D. Ru.U Colllp•y Labo~:atoriaa. 

Iac. of 2463 BarrJ.88Q, ¥aoeas Cit7, M:laeoui Qlarei~er la8p01Ddarlt), 

1d.th a v:lolati.cm. of Sa.ct:ioa U(a) (2) (L) of the federal Iue.ct.icU., 

hq:ld.tle, ad Rodeat.:lctde Act, u •81lcled !I (J'I.nA) :l.n that it, u 

a peat:ldAe proclucer, faU.ed to auhmit to the Adld.aiat.rator (of EPA) 

tae iDfomatioa PfluirM. by Sectioa 7 (c) of the kt au4 reaulatiolla 

tureuo.dar. TM Co.plai.at, :las\Macl pur8WIIlt to Section 14 of the Act, 

••• to the C.,lClat ad. ia affeGt, objeated to tha .... ....at .of 

the pEOpOSM peaal.ty. 111 ita Mid Aaaver. kapoaaieat req•etecl a 

h•d.Ga· It adaittad tbe ellepUoa of the Coll.plaillt that bspondaat 

filecl ita- report oa March a, 1976, thua faU:i.aa u file .._ oa or 

before februuy 1, 1976; 'b•t claa1ad t.Qe. authority of BPA to uaeu Che 

1J I'K panlle1 d.tatioae of fiP'IA (86 Stat. 97S) a4 Vat•ect State• 
Co4a - Dta~t A. 
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propoMd penalty of $3200. On May 4, in ita anawer to qua&t.iCII\8 aub

aitted to the parties by the AdainistraUve Law Judge, ad its Oral 

Argument heard on Juae 18, 1976, Baapondant openly adJd.ta its failure, 

as charged, to file the report. 0a JWle 4, 1976, ea.plai•enc fU.d tea 

Motion for an Aecelerated Dec.iaioa. on the statecl gromul that there is 

no geuuina issue of any aaterial fact; pointing out Reapoll4ent 's 

..mtasioaa tbat it did recei'ft an amaal. peaticiclu npen fon; that 

Baspoadeqt • a aDDual report was not filed by February 1. 1976 • but oa 

March 8, 1976; and that lleapondent' • gsvea aales for: 1975 were iA tba 

UIOUilt of $1,744.127 .54. Beapondeat filed ita HDticm to fd.aJd.ss 8Dd 

a Monon for: Or:al Argument 011 June 15. Oral Arprment vas set ad heard 

on Juxae 18. Said Motion to Dismiss is hereby ·denied.. 

At said Oral Araument, Bespondent w:ithdr:ew it a request for an 

Adju4ic.atory Hearia& ancl ar:ped that the us4UlfJ8181lt aebeclule vu 

inequitable in that, while Raspondent 'a gross sales ill 1975 ware oYer 

$1.700,000. ita 'llaD.ufactu.red products, (of which approziaately $47.000 

were pMUd.dAJa) total.ed but $460,000. Respndent joiued wi.th CollplaiUDt 

in aquastiuc &1l "Aeceleratecl Decision", atat1ag that 1&a nl.y ar..-at 

ia aa to tha .uou&lt of the peaalty aaaused. Both ~rt:Uaa McUMd to 

file writtea brief a _. arg....uu. said aue was thenbJ auba:ttte4 oa 

the reeord whieh iD.clucles the tranacriptioo macle of Che Oral ~t. 

In Saauy, Parties ha:n aareed to the followin& aater1al facu. 

whioll I adopt aa say JN.a.IUa&a of Fact bere:f.n: 
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1. The Respondent was and is a registered producer establialaant 

at all tillea pertinent to this action and actively produced pesticides 

.tarilla the caleaciar year 1.9 75 • 

2. John P. lbaasell, Secretary of Respondent, reeei.Yed the annual 

puticide report form and t:tOVer aemorandum from the US EPA on or about 

December 15, 1975. 

3. bapondent did not aublllit the aJmual pesticide report by 

February l, 1976, the date required by replat:l.on promul.p.ted pureuant 

to SectiOll 7(c) of the Act, nor by Karch 4, 1976, the data on which the 

instant Complaint was filed, but did file ita annual report on March 8, 

1976. 

4. Raapondent' a gross sales for the cAlendar year 1975 exceeded 

$1,700,000, of which $460,000 represents products aanufactund by 

Respondent, of which latter amount $47,000 were pastid.dea by it -nufae

tured and registered with the Aaency. 

S. Tba penalty of $3200 proposed in the Complaint waa detemilled 

from the Ci•U Penalty Aeseeat~nt Schedule (39 I' .R. 21711) u •dified l»y 

aeaoruclum dated Apr1.1 22, 1975 and forvaried to us EPA 'Regional KBI!erce

.. ne Directors. 

6. The inf--tion ooata1.ne4 ia aunua1 reports ia ua.a by ~lata

ant on a routiDS basis for the purpoae of acheclul.ins producer eatabliahaent 

inapectioaa aad sample eollectiona. 

7. The Respondeat has a prior hiatory of violation cOllai.sU.ag, in 

particulu, of a guilty plea on four criminal count• for two separate 
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ehipments in 1972 of um:egiatered aAd aiabraaded producta, and • 

adatesion in a civil proceedins of two shipment• in 1974 of uuregiateEed 

ancl lliabraDded peaticides (J'IFRA violations). 

Thua, thia decision aust reaol~ the only iaaue now in quaatioA--

what. if any • civil peaalty is appropriate after cOD.sideration of all 

factors eoncemiq the admitteci violation'l 

Sectioa 14(a) (3) of FIFU. states, in pertinent part: 

In 4eterainioa the aDIOUilt of paaalty, the 84min
iatretor ehall consider the appropriateness of such 
penalty to the size of the busiuasa of the paraoa 
charged, the effect on the per eon' a ability to cOD
tinue in business, and tbe grnity of the violatioa. 

Section 168.60(b) (1) of the Rul.ea of Practice also ellUllltratas tlwse 

three criteria and. Section 168.60(b) (2) adds two other factors to be 

considered 1a evaluating the gravity of the violation-(1} reapoQdent' a 

hi.story of c0111pliance with the Act, and (2) good faith or lack thereof. 

The Guidelines were issued to provide direction to Agency personnel 

asaeseing civU penalties to ensure to the utent practicable that 

comparable penalties wiU be aesaaeed in different ngioaf l for aSaflar 

violations. The 'Rules of Practice (Section 168.46(b)) p~ that the 

Administrative Law .Judge .. y CODault aad .. y rely on the GuideliDas but 

that ba ''.ay at hi.a dueret1on increase or decrease the aasesaed peaalty 

from the amount propo....t to be eesaasad 1a the Complaint. 11 

t:ha CuidaliDila uttll&e fi'¥8 ''aize-of-bueineaa" ar~actollB baaed 011 

a respondent'• aonual aalaa; the eategortea are as follews: I - leaa than 

$100.000; II - between $100.000 ua $400,000; III - between $400.000 aacl 
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$700,000; IV - between $700.000 aad $1 ad.llion; V - ewer $1 ld.Uioa. 

The penalty aaount for eac.h cateao:ry wu redueed (by 36 peraeat) on 

April 22, 1975 by 11811Draudum from the Director, Pesticidu Eaforcemeot 

Diviaion to the Bagioaal Directors, reaul.t.1ua in propoeed d.Y11 peaaltiaa 

as follows: Category I - $320; I - $800; III - $lf~ ; IV - $2720 ; 

aad V - $320o. Tbe •moraadum further provides: 

TM Callplaiaant ahould propose te uaeas the full 
amount of the appnpriate p8l'lalty by aiu of 
buaiDess 1n accorc:J.•ce with the r•iaed ecbedvle 
specified herein. Should the report be fUecl vith
in the pendency of a ci~ proceeding, tba propoaed. 
peaalty may be tdtigated aa aueb. as 40 pereent if 
the ~:egiml feels IIUCh action is warranted bue4 ou 
the faets of the cue. 

Respondent urges that ita failure to t111ely fUa ita •PDMel. report 

was a "mere ove't'sightu and, in effect, tUakes the point that ita violation, 

"ft:OI\ the stau.dpoint of miaeonduct, was vdtigata by tW. faet that ita 

annual report l4'&s fUed as soon as Respondent was ' 'reat.nded11 by tM 

Complaint fUed em. March 4, 1976. Althouah intent is not an et-Bt of 

an offease in a eivil petJ.alty aaees-nt case, (cf. ~ v Dotterweich, 

320 U.S. 77) the lack of intent coupled with l.eapoadent:e effort te reaecly 

hia oversight will be here weighted as a mitisatiag factor. CartaiDly a 

failure for 80 long a period as to amouat to a refu•al to fUa would 'be 

.ueh 110re earious aad would have a p: .. ter tandeacy towG'cl frust~atiaa 

the reaulatory scheme hare souaht to be viadieated. It 1.a appazetlt that 

the annual report wa.& here forvarucl on or uear the date that Raapoadeat 

received the COIIPlaint ; that tlw failure to fUe in thia iastaaae vaa net 

a clelJ.bel.'at• floud.lll of the law, but due to aegU.geraea. 



- 6-

lt 1a 197S tota11ac $47,000 coapan4 to the $468,000 total of aaufactund. 

p1!WH1uct a4 m:mual ealea tottl1..1Da OYer $1,700.000 &ould he hen 1101Uttclere4. 

It la clead.7 •41Pdate4 that the abe of the .,_faeae ad ita u111ty to 

OORtimae 1a katuea ill the face of the ua..-.t of a ctv:U peaalty an 

faccore to be couldend in 4eteD1aiq a appropriate peaalty. l1owenz', 

clhdeiahecl, at t.at to- 4ear ... wbea the DOUDt of putidA .. ....-

facbred all4 eold by BeepoHent 1a ebawa to be aal.l ill c..,....U. to the 

aU. of tbe buaiaeH 4eteftdaecl oa the bate of total ealea. It ta &lao 

...U.apat.ecl that -poaG-t I. hia&fty of eoapUece 1e GOt aoocl 1D that 
f 

a.,uete luca.c .. of aoareauaat:l.oa au mt4lnzMlf.aa •• early aa 1972 

ad •• r....c aa 1974 an cltecl ill thla reoor4. 1 vU1 De qul&k to 

ol:t•CYe, bowa'Yer, that tboee· prevtoue YiolaU.-.a, eed.oua tbo .. h they 

ware, baYe •JJ.aht relevaaee either ia priaeipal or 11:a fact to the 

Yiol.attoa hen ehapcl. 'rhe r:eeard Jaere nfJ,.ect• ao inataaa ... otller t:ba 

pu.rfRUIIlt t:~tO are ar'bit:r&I.'J ad tme.ODetiti1t1oaal 1a rejee.tM, foz' the 

reaeou hereiMft:er ud banlDebiiN .. c oat. 

llectiaa 7 of nnA fomalat.ee a ec..._ of npl&tiOil wldAI'a, .._ 

propa'lJ lapJA.aDU4, prcw14u t'M toole fol' prot:Md.oa qataac proclucta 
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,t 
no.. haJ:atUJ. affeace. 1f 11QCJD.trolla4. wiU .. rtoaely atfeot the publio 

... other naiatarecl pro4uec aatabU.at..aca, eupply a .... __,. tool 

for aalat:ataiaa coatnal •4 aupenf...-1• ..,... pi'04ucta wh1Aih ue be 

elaaruteri.&u aa :I.DhereaUy 4aaarCNe. Aay faUue to apply e4eq11&ta 

.._t1ou vta.n the Act ia violated vill, in affect, iari.ca rlolatif:nla 

iD i.Denalliaa ..._c• wld.ch aou14 ultt-taly fraatrate ad 4-'aat the 

u-.. of nplatioa ·GODteaplate4 b7 the Act. Jleapoad•t • • .S.Ol.atioa 

takea toaatber with thH of ... ,. other• 1• far fraa. tri'rial (of. llicltal.'d 

• l!llnln, 317 US Ul, 63 S Ct. 82) an4 1 ;fizn~- the pn.ta..a ec.plai.aacl 

of to be aeeuaary aacl reuoa.abla. 

&aY1a& eoa.Uved. the at&e of leepoa4eat'• '*"U...•, the affect of 

tbe peaalty llereiaafter ........ oa laepGilclent '• abUity to ceati- 1n 

buillua, ad the p-avity of the 'riolat.iea hera ..aaiaecl, it 1• ataad.,..S 

that a civU pnal rY 1a the aoant of $1250 is appi.'Op'riate aD4 aaU 

...,.... 1a baftby ··-···· 

'l'ha coat•U•• .Ue by tba PartS.• 4•Saa the Oral ua-at beltt 

OR .JUM 18, 1176, bwe beea ftly Ge~Widand. 

Tbe foreaotaa iacl .... • the MllfntatratiYe taw Juclp'• 11D4iua of 

l'act. Coacluaioaa ....a reaG~Ut then.for. 
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1. Ptmnwd: to Secti.oa 14(a) of tiM I'Meral IaeacticU., '-li.Ue, 

a4 aocs-.uasa uc., u ..,....,, a clYU ,.aalt.7 of $.1250 u bea'b7 

2. Pa,..at of the full ..-wat of tba ciril peult7 UMaMil eba11 

'be .... within 60 U,a of the .. ~ of the Uul. Mdu .,. 11.-teat 

1t7 fonudia& to the a.a1ou1 1lear1q Cleft. a e.uhtar' • or ead.fu.t 

cJaMk. ,.,.bu to the Vatted Stacee ef .-en.ca. 

J- 25, 1976 

Adalu..t:rad.ft Lav .JUIIp 
Ul EPA• Jest- VII 

-

11 hleea appu1 1• ca. bJ' Che fiUaa of ....,cia8 ,_ .. c. h 
leotiGD 161.11 ef tJae W.. ef h'...U.•, • the lapwal ,.._.a:lec..._. 
eleae te U'fiAlw ~· ......_tea ea h1a ow. .ot.iea, tile o-. abaU •••
tlae fiaal oldu of til• ... ioaal u-•••auator (I• leeUela lMM(c).J. 



ATTACHHENT A 

FEDERAL INSECTICIDE, FUNGICIDE, N~D RODENTICIDE ACT, 

AS AMENDED (FIFRA) 

Parallel Citations 

FIFRA, 86 Stat. 973 FIFRA, 86 Stat. 97 3 
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